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Has the TV program that you are watching been paid for by some unnamed individual or group?  That is the question that the FCC has asked in a Public Notice released this week.  In the Notice, the Commission dealt with “Video News Releases,” i.e. prepackaged news reports provided to a station for broadcast.  Where such news reports are provided by an outside company or organization at little or no cost to the station, and where they deal with a political race or other controversial issue, the FCC reminded stations that they must air a sponsorship identification announcement stating who provided the program material to the station.  And where the material is 5 minutes or more in length, the identification must air at both the beginning and end of the material.


This issue was brought to the fore by recent disclosures that certain government agencies had produced “interviews” with government officials promoting government programs.  These interviews, prepared by the government agency itself, were in some instances broadcast in whole by television stations, giving viewers the impression that they were true journalistic interviews, and not government press releases.  The FCC’s Notice was intended to warn stations that, if they choose to broadcast one of these prepackaged news releases, they must include a sponsorship identification stating who provided the material being broadcast.


While the FCC Notice specifically addresses Video News Releases broadcast on television stations or on the local origination channels of cable systems, the same issues would be raised by the broadcast on radio of an audio recording, provided at no cost to a station by a third party, where that recording discussed a controversial issue.  In fact, the FCC rule is very broad, requiring a sponsorship identification whenever a station is provided, at no charge or at a nominal fee, any films, records, transcriptions, talent, scripts, or any other material or service, as an inducement to the broadcast of a program.  While the FCC does not elaborate in the Public Notice on the scope of the rule, from its plain language, it would appear that any time a file tape was provided to a broadcast station by an organization trying to get that tape on the air, the sponsorship identification rule would be triggered.  So, if a political candidate knows that you are producing a report on the background of that candidate, and provides you historical footage of the candidate hoping that you will include that footage in your report, if you use the footage, you need to note that the source of the material and the fact that it was provided to the station at no cost.  Similarly, if an organization advocating a position on a controversial issue provides “talent” to a station to analyze that issue, the station will need to make clear that the organization provided that talent.


The FCC has also asked for public comment on how prevalent the use of such ,material is in the broadcast industry, how it is provided to stations, and whether stations are aware of the true sponsor of such materials.  Comments will be used to prepare a report by the FCC on Video News Releases, or to start a proceeding looking toward the adoption of rules dealing with these matters.  Comments are due on June 22, 2005, and replies due on July 22.


News departments and others in the broadcast industry need to exhibit caution in using tapes and other materials provided to the station for free or at a nominal cost by outside sources.  Even outside the context of materials dealing with political or controversial issues, the FCC sponsorship identification rule requires that you be aware of who is paying for any programming provided to the station for free.  Normally, the sponsorship identification requirement only attaches if the material is affirmatively trying to sell something, or if it deals with controversial issues, as discussed above.  However, if the third party actually pays for the broadcast, even if it is not overtly selling something, a sponsorship identification is usually required. For instance, if a lawyer pays for a half hour program where he gives legal advice on the air, as a way to promote his practice, the station must make clear that the lawyer sponsored the program, even if he never overtly says “hire me.”


Two days after the FCC released this Public Notice, the Senate passed a bill, not yet adopted by the House, requiring that government agencies put sponsorship tags on any Video News Releases that they produce.   These actions, along with the recent actions by the New York State Attorney General in investigating payola claims in the record industry (which stem from the same statutory requirement that broadcasters who air paid material must identify the sponsor), indicate the seriousness with which all levels of government are taking the allegations that the airwaves contain hidden commercials where the true sponsor is not being revealed.  Given this high state of alert, broadcasters should be very careful to avoid any violations of the sponsorship identification rules, and should check with counsel whenever issues arise.

